
























Finally, certain exchanges between Commissioners and witnesses at a rulemaking 
hearing reveal a common understanding that Congress had not spoken to how a 50l(c)(4)'s 
electioneering communications should factor into a major purpose analysis. For example, then­
Chairman Brad Smith asked former Chairman Trevor Potter whether the applicable standard 
when analyzing a section 50l(c)(4)'s major purpose should be express advocacy or something 
more. Potter replied that "[i]n McConnell, the Court said express advocacy is not 
constitutionally required, so Congress could come up with some other formula, but they have not 
done so."73 

* * * 

Reviewing the evidence above, we cannot agree with the district court that "FECA and 
BCRA make clear that Congress intended to foreclose the Commission from applying a major­
purpose framework that does not, at a minimum, presumptively consider spending on 
electioneering ads as indicating an election-related major purpose."74 Instead, we find a clear 
intent to ban corporate entities from making electioneering communications, while establishing 
an event-based disclosure regime ofreports and disclaimers for those permitted to run such ads. 

In BCRA, Congress assumed the continued existence of a hard money system, and 
sought to reinforce it. Since BCRA, however, the campaign finance landscape has changed 
dramatically. The courts, culminating in Citizens United, have reshaped that system so that 
corporations, including section 501 ( c )( 4) organizations, may now make independent 
expenditures and electioneering communications. Given the intervening decisions of WRTL II 
and Citizens United, we do not see how Congress could have spoken clearly to the precise 
question here, where the Commission is wrestling with a "class of speakers Congress never 
expected would have anything to disclose."75 In that regard, the CREW decision is analogous to 
the Van Hollen case litigated before the D.C. Circuit. 

There, then-Representative Chris Van Hollen challenged the Commission's 
electioneering disclosure regime, which the Commission promulgated after WRTL II. While the 
district court (in its first decision) found for Van Hollen at Chevron-step one,76 the D.C. Circuit 

of Senators Russell D. Feingold and John McCain on Reg. 2003-07 (Political Committee Status) at 2-5 (April 2, 
2004) ("[U]nder existing tax laws, Section 50l(c) groups - unlike section 527 groups - cannot have a major 
purpose to influence federal elections, and therefore are not required to register as federal political committees, as 
long as they comply with their tax law requirements."); id at 8 ("[C]are must be taken not to chill the legitimate 
activities of 501 ( c) advocacy organizations that do not have the primary purpose of influencing elections."). 
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Hearing Transcript, NPRM on Political Committee Status at 162 (April 15, 2004). 

CREW, 2018 WL 1401262 at *13. 

Van Hollen, 811 F. 3d at 490-91. 

76 Chevron v. NRDC, 467 U.S. 837, 842-43 (1984). Under Chevron, a court looks to determine whether 
Congress "has directly spoken to the precise question at issue. If the intent of Congress is clear, that is the end of the 
matter .... If, however, the court determines Congress has not directly addressed the precise question at issue . .. the 
question for the court is whether the agency's answer is based on a permissible construction of the statute." Id. 
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reversed on appeal, holding that: "The statute is anything but clear, especially when viewed in 
the light of the Supreme Court's decisions in" Citizens United and WRTL Il. 77 

Here, as in Van Hollen, Congress could not have "had an intention on the precise 
question at issue" because "it is doubtful that, in enacting [52 U.S.C. § 30104(f)], Congress even 
anticipated the circumstances that the FEC faced."78 Rather, "[i]t was due to the complicated 
situation that confronted the agency in 2007 and the absence of plain meaning in the statute that 
the FEC acted, ... reflect[ing] an attempt by the agency to provide regulatory guidance ... 
following the partial invalidation of the speech prohibition imposed on corporations and labor 
unions in the context of electioneering communications."79 

Ill. CONCLUSION 

Contrary to the court's holding in CREW v. FEC, Congress has not directly addressed 
how electioneering communication spending impacts the major-purpose analysis that the 
Commission must undertake when determining whether an organization is a political committee. 
Quite the opposite. As the court's analysis acknowledges, BCRA did not amend or otherwise 
touch FECA's definition of "political committee." But not only is BCRA silent as to how 
electioneering communications factor into the major-purpose test, there is nary a word in the 
accompanying legislative record that speaks directly to this issue. And to the extent the 
legislative record and post-enactment history contain clues about congressional thinking on the 
subject, they cut against the court's conclusion that electioneering communications must 
presumptively count towards finding a group's major purpose to be the nomination or election of 
federal candidates. Thus, the court's conclusion that Congress unambiguously intended to 
foreclose the Commission from applying the major purpose test without first presuming 
electioneering communication spending to have an election-related purpose is entirely without 
support and is clearly erroneous. Accordingly, the Commission properly exercises its discretion 
and expertise in considering which electioneering communications count when determining the 
political committee status of an organization. 

However, because our colleague's statement indicates that there may not be four votes to 
appeal the district court's opinion, we believe that all Commissioners should act to conform with 
it.SO 

77 Ctr. for Jndiv. Freedom, 694 F. 3d at 110; see also Van Hollen, 811 F. 3d at 490-9I(upholding the 
Commission's electioneering communications regulations as consistent with congressional intent). 
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Ctr.for lndiv. Freedom, 694 F. 3d at 111. 

Id. 

80 We also support the Commission making public the record of our efforts to conform with the court's 
decision, along with the Office of General Counsel's memorandum setting forth its recommendation whether to 
appeal. 
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